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 acing a troubled economy  
 and with tax law changes  
 in limbo, tax planning is  
 difficult to say the least.  
 Fortunately, the courts 
recently validated the so-called “check-
the-box” regulations that allow many 
pressure cleaning contractors and busi-
nesses to choose the type of entity  
used for tax purposes.
 That’s right, regardless of how  
they were formed or operated, many 
pressure cleaning businesses can  
select the type of business entity  
they wish to use for tax purposes.  
Not only can a partnership choose to 
be treated as a corporation, separating 
the partners from the business, the 
members of those increasingly popu-
lar limited liability companies (LLCs) 
can choose to be treated as either a 
corporation or as a partnership for  
tax purposes. 
 Unfortunately, an incorporated pres-
sure cleaning business cannot take ad-
vantage of the “check-the-box” rules, and 
everyone will require professional 

advice when choosing the best entity. 
But the flexibility provided by the 
check-the-box regulations is an invalu-
able planning tool.
Check-the-Box
 Years ago, when the income tax 
laws were first developed, there were 
two types of business entities, i.e., 
corporations and partnerships. When 
new types of entities came into exis-
tence, rather than creating a new law 
to specifically deal with the new type 
of entity, the Internal Revenue Service 
would try to determine if the entity 
was more corporate-like or more part-
nership-like and force the entity into 
one hole or another.
 The “check-the-box” regulations 
completely eliminated the former 
arcane tax rules that historically gov-
erned partnership status in favor of a 
simple elective (“check-the-box”) sys-
tem. The current check-the-box rules 
now permit single-owner entities to 
be ignored for federal tax purposes, 
creating planning possibilities using 
these “see-through” entities.

S Corporations, Partnerships, 
and LLCs
 Very popular with small busi- 
nesses, S corporations, partnerships, 
and LLCs are known as pass-through 
entities and have been around for  
some time. The idea behind a pass-
through entity is that the entity doesn’t 
pay any taxes. Instead, the income  
and losses are passed through to the 
shareholders or partners and reported 
on their personal tax returns.
 A pressure cleaning business oper-
ating as a regular “C” corporation pays 
a corporate level tax. Any payments 
made to shareholders are taxed again 
on the shareholder’s personal tax 
return. Obviously, avoiding the cor-
porate tax can produce substantial 
savings, depending on the tax level of 
the corporation.
 Limited liability companies (LLCs) 
continue to grow in popularity as a choice 
of business entity. The combination of 
limited liability, ability of members to 
be actively involved in the manage- 
ment of the business, pass-through  
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tax treatment if partnership treatment 
is elected and lack of many of the restric-
tions imposed on S corporations have 
made it a very attractive form of entity.

The Fine Print
 Under the “check-the-box” regula-
tions entities formed under a corporation 
statute are automatically classified as 
corporations and may not elect to be 
treated as any other kind of entity. 
Partnerships that are publicly traded are 
taxed as corporations unless 90 percent 

or more of the gross income consists of 
qualifying passive-type income.
 Fortunately, pressure cleaning contrac-
tors and businesses operating as other 
entities are allowed to elect corporate 
status on Form 8832, Entity Classifica- 
tion Election. Thus, an entity that is a  
partnership or limited liability company  
under the laws of the state in which it  
is formed may elect to be taxed as a  
regular ‘C’ corporation or as an ‘S’ corpo- 
ration under the “check-the-box” rules.
 Most contractors and businesses 
can now choose whether they will be 
treated as a corporation or as a pass-
through entity such as a partnership. 
The “check-the-box” rules also allow 
businesses to disregard their entity 
status for federal income tax purposes.
 Under the default classification 
system of the check-the-box regula-
tions, a domestic single-owner entity 
is taxed as a sole proprietorship if the 
owner is an individual or as a division 
if the owner is a corporation, unless 
the entity specifically chooses to be 
taxed as a corporation.

 The single-owner entity would not 
have to file a separate tax return, rather, 
it would simply report taxable income on 
Schedule C, Profit and Loss from Busi-
ness, as a part of the owner’s Form 1040.
 For some time now, pressure clean-
ing contractors and businesses have 
made use of so-called “hybrid” enti-
ties, such as limited liability compa-
nies, to take advantage of certain 
domestic and international tax breaks. 
These hybrid entities have both cor-
porate and non-corporate character-
istics—they can enjoy the liability 
protection of corporations but are not 
necessarily taxed as corporations. 
Under the “check-the-box” rules, con-
tractors and business operators can 
avoid having to carefully structure 
hybrid entities to realize these benefits.
Who Is What
 Under the “check-the-box” system 
of classifying business entities for tax 
purposes, unincorporated pressure 
cleaning businesses that aren’t trusts 
and that aren’t mandatorily classified 
as corporations, may choose their  

Naturally, any pressure 
cleaning contractor or 
business operating as 
a corporation, as well 
as those desiring to 
retain the tax treatment 
previously claimed, need 
not take any action.
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federal tax classification. That means 
a pressure cleaning business with mul-
tiple owners can choose to be classified 
as a corporation or partnership—or to 
retain the current classification of their 
business without making an election. 
Single-owner entities may elect to be 
classified as corporations, or may 
choose to have their status as entities 
separate from their owners ignored.
 A single-member, limited liability 
company that doesn’t elect to be  
treated as a corporation under the  
“check-the-box” regulations is consid- 
ered to be a “disregarded” entity for  
federal tax purposes. As such, its activ-
ities are treated in the same manner as  
a sole proprietorship. In other words,  
the disregarded entity is ignored and  
its property and activities are treated  
as those of the owner of the entity.
The Latest Check-the-Box Vindication
 In 2005, the Internal Revenue 
Service proposed regulations that 
would treat single-owner entities that 
are disregarded as entities as separate 
entities for employment tax purposes. 

Today, the final regulations state that 
for employment taxes related to wages 
paid on or after January 1, 2009, a 
disregarded entity is treated as a cor-
poration (i.e., as a separate entity) for 
purposes of employment tax reporting 
and liability.
 A business entity that we’ll call New 
Practice Solutions was a single-mem-
ber LLC with Jane Jones as its sole 
member. She treated the LLC as her 
sole proprietorship on Schedule C, 
Profit or Loss from a Business, on her 
tax return. She did not elect to have 
the LLC treated as a corporation for 
federal income tax purposes.
 After New Practice Solutions failed 
to pay employment taxes for several 
periods in 2006, notices of lien and intent 
to levy were sent to Jones. Later a notice 
of determination sustaining lien and 
proposed levy were sent to Jones.
 Jones contended that only the LLC, 
New Practice Solutions, was liable and 
that the check-the-box regulations (at 
least those applicable to employment 
taxes paid before 2009) were invalid. 

She asserted that the LLC was the 
employer liable for the taxes. She also 
argued that the amended regulations, 
which reverse the effect of regulations 
applicable to the periods questioned, 
showed that the prior regulations were 
unreasonable.
 Rejecting Jones’ argument that  
the LLC had to be treated as the em-
ployer liable for the employment taxes 
and that the check-the-box regulations 
were invalid, the U.S. Tax Court ruled 
that collection against Jones could 
proceed. Recently, the First Circuit 
Court of Appeals agreed with the Tax 
Court’s ruling, validating the check-
the-box regulations.
Multi-State Tax Planning
 The “check-the-box” regulations 
offer planning opportunities and cre-
ate potential pitfalls in the area of state 
and local tax planning. See-through 
entities may permit effective combina-
tions in states where combination is 
not otherwise available. Naturally, not 
all states follow the federal entity  
classification rules. 



 California, for example, does not 
follow the federal tax treatment of 
single-member unincorporated entities 
and instead treats such entities as cor-
porations. Similarly, Florida and sev-
eral other states continue to subject 
limited liability companies to entity-
level taxation.
 The hot-button issue of “nexus” 
(namely the questions of who is con-
ducting business within a state) is 
determined under principles having 
nothing to do with the federal “check-
the-box” classification rules. Thus, the 
form of organization of an unincorpo-
rated business will often continue to 
have state and local tax ramifications.
Applying Check-the-Box
 The IRS and the U.S. Treasury 
issued the check-the-box regulations 
because prior regulations had become 
unnecessarily cumbersome, complex, 
and risky. The classification of a  
business entity affects how the IRS 
assesses tax liability, including how a 
company is taxed under various inter-
national provisions and treaties.
 The “check-the-box” regulations 
are also helpful when it comes to gift 
and estate planning, as well as certain 
aspects of personal federal income tax 
planning—even with the current 
uncertainty. The “check-the-box” 
regulations give individuals and fam-
ilies considerably more flexibility in 
planning for the long-term transfer of 
wealth. For example, the regulations 
permit more management alternatives 
and opportunities to continue entities 
even upon the bankruptcy or death of 
the managing member. Single member 
entities are also quite useful for trusts, 
private foundations, and public char-
ities, as well as for facilitating real 
estate transactions such as like-kind 
exchanges.
 Naturally, any pressure cleaning 
contractor or business operating as a 
corporation, as well as those desiring 
to retain the tax treatment previously 
claimed, need not take any action. For 
all others, now that the check-the-box 
regulations have once again been 
validated by the courts, they offer 
potential tax-savings. CT
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