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Tangibleband Legalb
Tax Breaks for Intangibles

by Mark E. Battershy

he Internal Revenue Service has issued guidelines ér expenditures
related to intangible assets. These guidelines appy, however, not to the com-
plex tax treatment of the intangible assets of your pressure cleaning or
equipment business such as goodwill, licenses, leass, customer lists, and
the like, but to deductions for the costs of acquiring, creating, or enhancing
those intangible assets. Even worse, the release ahese guidelines may her-
ald an IRS crackdown directed at pressure cleaning businesses that over-
look, ignore, or fail to properly account for these costs.

The IRS first proposed these regulations and the acompanying guide-
lines to remind taxpayers that there is more to business assets than the basic
cost of the asset. As proposed, special tax treatmst for the costs of acquir-
ing, creating, and enhancing intangible assets wasrequired. Now that the
finalized guidelines have been issued, every pressue cleaning contractor
and equipment distributor must continue to capitali ze the costs of acquiring
intangible business assets. You must also capitaliz expenditures made to
facilitate the acquisition or creation of all busin ess assets.

Legal expenses are generally thought of as legitimae, immediately
deductible business expenses. If, however, those lgal expenses are for serv-
ices to negotiate an intangible asset such as a lese, arrange financing, sell or
buy an interest in a business, or obtain necessanficenses or permits, they
must, under the new guidelines, be labeled differently. They are, after all,
expenditures made to acquire, enhance, or maintain intangible assets.
Intangible but Valuable

Making the most of the assets of the business has ayreat deal to do
with its success. Fully utilizing those business assets involves reaping
the most from the tax rules. But, how can you use those confusing and
complex tax rules to benefit from the intangible assets of your pressure
cleaning business?

The tax laws permit any business to offset its income with deductions for
operating expenses. Expenditures for such things asfixtures, equipment,
and other longer-lived business assets may only berecovered using depre-
ciation deductions spread over the 2useful lives® o f those assigned by our
lawmakers. The operation's intangible assetsbthe goodwill built-up
over the years, its customer list, trade name, leags, licenses, permits, and
the likebare another story.



At its most basic, the tax law says
there can be no tax write-off for
any asset, tangible or intangible, to
which a value cannot be assigned or
which does not have a clearly iden-
tifiable 2life.° The land upon which
the business building sits is a good
example of a business asset for
which there is no tax deduction. A
value can often be placed on that
land, but how can anyone say that
the land will not be there 10, 20, 30,
or more years from now? Without a
definite life, the cost of land is a
non-deductible business asset.

On a similar vein, how can you
place a value on the 2goodwill®
you've built-up in your business
over the years? How can you say
with any degree of certainty that
your mailing list will only con-
tribute to the operation's success
for a specific period?

There is a notable exception to
the tax rules that allows a tax write-
off for some intangible assets, even
those to which no useful life can
be assigned. Section 197 of the tax
law creates a special tax break for
intangible assets that are acquired
rather than created. Purchased or ac-
quired Section 197 intangibles may
be written-off over a 15-year period,
no questions asked.

Acquire and Create

The new rules require that every

contractor and equipment distributor

capitalize amounts paid to another
party to, among other things, cre-
ate, originate, enter into, renew. or
renegotiate with that party certain
financial interests. That can mean
capitalizing, rather than imme-
diately writing-off or deducting
amounts paid in connection with
obtaining an ownership interest in
a corporation, a partnership, a lim-
ited liability company, or other
business entity. Or, it can mean
capitalizing amounts paid to others
in connection with acquiring or
creating a debt instrument such as
a loan agreement.

Similarly, an equipment distrib-
utor or contractor must also capi-
talize prepaid expenses. Amounts
paid to an organization to obtain,
renew, renegotiate, or upgrade a mem-
bership or privilege from that or-
ganization must also be capitalized.
Certain rights obtained from a gov-
ernmental agency such as a patent,
copyright, license, permit, and the
like must also be capitalized.

Although the publication of
these guidelines may herald the
IRS's intent to look more closely at
all intangible-related expenditures,
they are not all-inclusive. That is,
the regulations are quite specific
but only those expenditures cov-
ered must be capitalized.

The final rules do not require, for
example, capitalization of amounts

that are paid to facilitate a @re-
structuring or reorganization® of the

pressure cleaning business entity, bor-
rowing, or re-capitalization. Those, as
well as other, similar transactions
are already governed by other pro-
visions contained in the Tax Code.

Fortunately, under the new guide-
lines, many equipment distribu-
tors and contractors can avoid the
complex capitalization requirements
for expenditures to acquire or cre-
atebor to facilitate the creation or
acquisition ofbintangible assets.
Under a so-called @12-monthe rule,
for instance, a taxpayer does not
have to capitalize amounts paid to
create (or facilitate the creation of)
certain rights or benefits with a
brief duration.

The final rules also retain the
$5,000 de minimis threshold as
proposed earlier. Thus, expendi-
tures to create (or facilitate the cre-
ation of) certain rights and benefits
that are of limited duration or
under $5,000 paid to acquire or cre-
ate other intangibles need not be
capitalized.

That Useful, Unuseful Asset: Land

The tax saga of land illustrates
the tortuous path a contractor or
equipment business owner must
follow to comply with our tax laws.
Under those laws, the cost of land
is a capital expense for which no
tax deduction can be taken.
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